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DECI SI ON ON APPEAL
This is an appeal pursuant to 35 U . S.C. §8 134 fromthe
final rejection of claim4, the sole remaining claimon

appeal .
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Appeal ed claim4 is reproduced bel ow

4. A nmethod for testing and anal yzing a biol ogi cal test
fluid conprising

- introducing into at | east two chanbers of a
mcrotitration unit, different test reaction m xtures,
conprising agar-agar nutrient nmedium test mcroorgani sns and
a mcrobial gromh indicator, said mcrotitration unit having
at | east one container of transparent material, the container
i ncludi ng an opening for the introduction of test reaction
m xtures and biological test fluid and at | east one partition
subdi viding the container into said at |east two chanbers for
accomopdat i ng sai d biol ogical test reaction mxtures, the at
| east one partition extending fromthe inside of the container
bottom and being of | ower height than the internal height of
t he contai ner and above the filling |l evels of the different
test reaction mxtures,

- adding a sufficient anount of biological test fluid to
be tested or anal yzed whereby the biological test fluid flows
over the top edge of at |east one partition whereby the
bi ol ogical test fluid floods over the at |east two chanbers
and the biological test fluid makes contact with the different
test reaction m xtures, and

- detecting the results of the interactions of the
biological test fluid with different test reaction m xtures.

As evi dence of obviousness, the exam ner relies upon the

followng prior art references:

Fi sk 2,874,091 Feb
17, 1959
Pool e 3,126, 325 Mar 24,
1964
Laneris et al. (Laneris) 3,941, 658 Mar
2, 1976
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Abdou 4,247, 634 Jan. 27,
1981

The appeal ed claimstands rejected under 35 U.S.C. § 103
as unpat ent abl e over the conbi ned teachings in Fisk, Lameris,
Pool e, and Abdou. W cannot sustain the stated rejection.

The subject nmatter on appeal is directed to a nethod for
testing and anal yzing a biological test fluid (e.g., mlk
whi ch contains different nedi canent residues!) conprising,
inter alia, the step of introducing different test reaction
m xtures nmade up of agar-agar nutrient medium test
m croorgani sns and a mcrobial growh indicator (i.e., a color
indicator) into at |east two chanbers of a mcrotitration
unit. According to the specification at page 4, |ines 8-10,
the different test reaction mxtures are suitable for
indicating different nedi canent residues in biological fluids

to be tested. Mreover, appellant’s counsel confirnmed at oral

! The specification contains no working exanples, nor does
it identify any specific nedi canent residues to be tested and
anal yzed. Based on appellant’s nention that mlk is a
biological fluid for testing, we presune that nedi canent

resi dues of antibiotics such as different types of penicillin
residues used and typically found in mlk are contenpl at ed.
See Laneris at colum 1, |ines 7-10.
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hearing that the appealed claimis Ilimted to a process for
determ ning the presence or absence of a plurality of
di fferent nmedi canent (antibiotic) residues in a biological
test fluid. See the brief at page 5 and the specification at
page 4, lines 8-10. The mcrotitration unit is defined
structurally as a container including at |east one partition
whi ch subdivides the container into at |east two chanbers for
accomopdating the different test reaction m xtures.
Additionally the partition extends fromthe container bottom
to a height above the filling |levels of the different test
reaction mxtures. After introduction of the different test
reaction m xtures into the chanbers, a sufficient anount of
bi ol ogical test fluid (e.g., an antibiotic residue containing
mlk) is added so that it flows over the top edge of the
partition to flood the different test reaction mxtures in the
defined chanbers. Finally, the results of the interactions of
the biological test fluid with the different test reaction
m xtures are detected, e.g., by observation of col or changes
in the chanbers. See the specification at page 3, lines 3-9.
As evi dence of obviousness of the clained nethod, the

exam ner relies upon the conbined teachings in the relied upon
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references. Upon our independent review of the prior art, we
find that the disclosures in Lanmeris, particularly at col umm
6, line 22 to colum 7, line 47 are particularly relevant to
the clained testing and anal yzing nethod with respect to the
mani pul ati ve steps per se. However, while Laneris suggests,
at best, that a series of tests in a nunber of tests vessels,
such as in a block of translucent material provided with a
nunber of holes shaped to formtest vessels, may be conducted
to rapidly determ ne the presence or absence of residues of
antibiotic in liquids such as mlk, Laneris contains no
suggestion that such a procedure should be carried out in a
mcrotitration unit as structurally defined in the appeal ed
claim Moreover, although Fisk arguably describes such a
structure (see the Figure 2 enbodi nent of Fisk), the exam ner
has provi ded no persuasive reasoning or referred to any

obj ective evidence explaining why one of ordinary skill in
this art would have been led to carry out the Lanmeris process
in the Fisk culturing device. Finally, we find no teaching in
the applied prior art references wherein a biological test
fluid is added to different test reaction mxtures by flow ng
it over the top edge of a partition of a container of a
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mcrotitration unit to flood the chanbers containing the

different test reaction m xtures as required by the clained

“addi ng” step in appellant’s process.

The decision of the exam ner, accordingly, is reversed.

REVERSED

JOHN D. SM TH )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
CHUNG K. PAK ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
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